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I. IDENTITY OF MOVING PARTY. 

The State of Washington asks this Court to accept review of the 

Court of Appeals decision designated below in Section II. 

II. COURT OF APPEALS DECISION. 

The Court of Appeals decision at issue is State v. lmra Green 

Van Wolvelaere, Defendant, Julia Tucker, Appellant, No. 35530-6-

111, filed May 2, 2019 (published opinion). Although charged 

together, Mr. Van Wolvelaere, and Ms. Tucker resolved their 

respective matters in different manners, and the decision of the 

Court of Appeals and this petition for review concern only Ms. 

Tucker, and her conviction for Theft of a Motor Vehicle involving a 

snowmobile. 

Ill. ISSUE PRESENTED FOR REVIEW. 

A. Whether the Court of Appeals erred in finding that a snow 
mobile did not constitute a motor vehicle for purposes of the 
Theft of a Motor Vehicle statute, RCW 9A.56.065?1 

1 Ms. Tucker's appeal was stayed on March 26, 2018, pending this Court's decision in 
State v. Blair, 191 Wn.2d 155,421 P.3d 937 (2018), which involved Mr. Blair's challenge 
to prior theft of a motor vehicle convictions premised on his theft of snowmobiles. This 
Court decided Mr. Blair's challenge on other grounds, and did not reach the issue of 
whether or not a snowmobile was a motor vehicle for the purpose of the theft of a 
motor vehicle statute. 
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IV. STATEMENT OF THE CASE.2 

In February of 2016, Niel Nielsen was informed of a broken 

window at his three-bedroom cabin about ten miles from Easton in 

Kittitas County. RP 67, 68. When Mr. Nielsen responded to his 

cabin, he discovered that an X-box, snowmobile helmets, snow 

boots, snow bibs, snow clothing, and one of his two snowmobiles, 

had been stolen. RP 69. 

Mr. Nielsen's cabin sits on ten acres and is approximately three 

"blocks" off of the main road. RP 63. The main road is actually a 

snowmobile road which is off limits to cars in the winter. RP 64, 79-

80. Mr. Nielsen testified that at the time of this February theft, the 

only way to access his cabin was by using a snowmobile. RP 68. 

Kittitas County Deputy Nate Foster had discovered the damage 

to Mr. Nielsen's cabin when he was in the area looking for Mr. Van 

Wolvelaere. RP 110. Deputy Foster testified that he was unable to 

utilize his patrol vehicle and that it was necessary to meet up with 

2 Ms. Tucker was charged as a principal or accomplice to the crimes of Residential 
Burglary, Theft in the Second Degree, Theft of a Motor Vehicle, and Malicious Mischief 
in the Third Degree. She was found guilty of the lesser included of Criminal Trespass in 
the First Degree, as well as Theft of a Motor Vehicle. The jury hung on the Theft in the 
Second Degree charge and acquitted Ms. Tucker of the Malicious Mischief charge. Since 
the State's petition for Review concerns itself only with Ms. Tucker's conviction for Theft 
of a Motor Vehicle for her participation in the theft of the victim's snowmobile, the 
State's rendition of the facts of the case will concern itself primarily with that issue. 
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another resident and load up in a "snowcat" in order to check the 

general vicinity. RP 110. In February, the snow was so deep that a 

car would have gotten stuck. RP 80, 139. Deputy Foster stated 

that none of the roads in the area of Mr. Nielsen's cabin were 

accessible except by either snowmobile or foot. RP 14 7. Mr. Van 

Wolvelaere testified that there was several feet of snow in the area 

when he and Ms. Tucker arrived, and that another foot fell while 

they were in the vicinity. When Deputy Foster arrived at Mr. 

Nielsen's cabin, he noticed snowmobile tracks coming out of the 

garage. RP 111,112. 

According to Mr. Van Wolvelaere, he and Ms. Tucker needed 

the snowmobile to drive up to Snoqualmie Summit and to 

"civilization." RP 141, 192. Ms. Tucker confirmed that they had 

taken the snowmobile to ride to the Summit. RP 125. While at the 

Summit, Steven Choi, a security officer at Snoqualmie Summit, and 

Patrick Daly, a lift mechanic at the Summit observed both Mr. Van 

Wolvelaere and Ms. Tucker loading Mr. Nielsen's snowmobile into 

the back of a pick-up. RP 86-87, 92-93, 97, 99, 102, 118-119. 

The snowmobile was recovered some three months later in North 

Bend. RP 74. 
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V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED. 

A. STANDARD FOR ACCEPTANCE OF REVIEW 

A party may seek review of a Court of Appeals decision 

terminating review. RAP 13.3(a), 13.4(a). This Court will accept 

review in the following circumstances: 

( 1) If the decision of the Court of Appeals is in conflict with a 
decision of the Supreme Court; or 

(2) If the decision of the Court of Appeals is in conflict with 
another decision of the Court of Appeals; or 

(3) If a significant question of law under the Constitution of 
the State of Washington or of the United States is 
involved; or 

( 4) If the petition involves an issue of substantial public 
interest that should be determined by the Supreme Court. 
RAP 13.4(b). 

Review is warranted here because the decision below presents 

a question of substantial public interest. The Court of Appeals 

relied on State v. Barnes, 189 Wn.2d 492, 403 P.3d 72 (2017), in 

which this Court held that a riding lawn mower is not a "motor 

vehicle" for purposes of the theft of a motor vehicle statute. But 

Barnes is materially distinguishable. In failing to recognize the 

distinction between a vehicle whose sole purpose is cutting grass 

and a vehicle whose sole purpose is transportation in the snow, the 

Court of Appeals unreasonably constrains the definition of motor 
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vehicle for the purposes of statutes prohibiting theft of a motor 

vehicle. 

First, although RCW 9A.56.065 includes within its findings and 

legislative intent language specific to the automobile and family car, 

its stated purpose and text are not so limited. Both RCW 

9A.56.070 Taking Motor Vehicle Without Permission in the First 

Degree (mentioned as being amended by the LAWS OF 2007 ch. 

1993
), and RCW 9A.56.075 Taking Motor Vehicle Without 

Permission in the Second Degree speak to the crime of 

intentionally taking or driving away an/any automobile or motor 

vehicle. (emphasis added). If 9A.56.065 were limited to only 

automobiles and family cars, it would render the term "motor 

vehicle" in the Taking Motor Vehicle statutes both overly inclusive 

and superfluous. 

Further the structure of Title 46 of the Revised Code of 

Washington, entitled "Motor Vehicles," supports the position that 

the legislature intended the term "motor vehicle" to include 

snowmobiles. This title includes chapter 46.10, entitled 

'Both the Court in Barnes, and the Court in Ms. Tucker's case looked to the LAWS OF 
2007, ch. 199, to arrive at the conclusion that the crime of Theft of a Motor Vehicle is 
limited to cars and other automobiles. 
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"Snowmobiles." In contrast, the riding lawnmowers at issue in 

Barnes are not referenced even once in Title 46. 

Finally, as the record in this case demonstrates, there are homes 

in our state that are accessible only by snowmobile in the winter. 

To hold that a snowmobile is not a motor vehicle would deny the 

protection of the laws against taking motor vehicles to those 

families who depend upon a snowmobile to access their homes or 

to secure necessary food and supplies during the winter months. 

As Judge Korsmo warned in a footnote in his dissent in this case: 

[i]n the absence of a clear definition, we soon will be facing 
other challenges-semitrailers, motorcycles, pickup trucks, 
road graders, vans, electric vehicles that do not have motors, 
all-terrain vehicles, as well as farm vehicles such as tractors 
and combines - that are likely to line up in the trial courts. 

State v. lmra Green Van Wolvelaere, Defendant, Julia Tucker, 
Appellant, No. 35530-6-111, filed May 2, 2019 (published opinion). 

This Court should grant review to interpret the term "motor 

vehicle" in order to give necessary guidance to citizens, 

prosecuting attorneys, and trial courts. 

VI. CONCLUSION. 

Cases like Ms. Tucker's demonstrate the need for this Court to 

define the term motor vehicle in a common sense and discernible 
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manner. Because this case involves an issue of substantial public 

interest, the State respectfully requests that this Court grant this 

petition for review. 

Respectfully submitted this _ ___,,3--=--J _C: ___ day of May, 2019. 

GREGORY L. ZEMPEL 
Kittitas County Prosecuting Attorney 

By:.~~~-',~lllf.aad.... ____ _ 
Carole L. Highla 
Deputy Prosec ting Attorney 

• 
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No. 35530-6-III 

PUBLISHED OPINION 

LAWRENCE-BERREY, CJ. -RCW 9A.56.065 makes it a class B felony to commit 

theft of a motor vehicle. In State v. Barnes, 189 Wn.2d 492,403 P.3d 72 (2017), the lead 

and concurring opinions held that a riding lawn mower was not a "motor vehicle" for 

purposes of that statute. In so holding, six justices agreed that a "motor vehicle" was a 

car or other automobile. Because a snowmobile is not a car or other automobile, we 

reverse Julia Tucker's conviction for theft of a motor vehicle. 



No. 35530-6-III 
State v. Tucker 

FACTS 

In February 2016, Ms. Tucker and lmra Van Wolvelaere broke into a cabin near 

Stampede Pass. The cabin was accessible only by snowmobiles. The pair stole several 

items of personal property, including a snowmobile. 

The State charged Ms. Tucker with residential burglary, second degree theft, theft 

of motor vehicle, and third degree malicious mischief. A jury found Ms. Tucker guilty of 

first degree criminal trespass and theft of motor vehicle, but could not reach a verdict on 

the charge of second degree theft. The trial court declared a mistrial on that count, and it 

later was dismissed without prejudice. 

Defense counsel, relying on Barnes, filed a motion to arrest judgment on the theft 

of a motor vehicle conviction. The trial court denied the motion on the ground that the 

snowmobile was licensed and has a motor. Ms. Tucker timely appealed this aspect of her 

conviction. 

ANALYSIS 

A. THEFT OF MOTOR VEHICLE 

RCW 9A.56.065 makes it a class B felony to commit theft of a motor vehicle. The 

question before us is whether a snowmobile is a "motor vehicle" for purposes of this 

statute. Barnes is dipositive, and the answer is no. 
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No. 35530-6-lll 
State v. Tucker 

In Barnes, the court held that a riding lawn mower was not a "motor vehicle" for 

purposes ofRCW 9A.56.065. Barnes, 189 Wn.2d at 498. The lead opinion, signed by 

three justices, resorted to the dictionary to define the meaning of "motor vehicle." Id. at 

496. "Motor vehicle" was defined as "' an automotive vehicle not operated on rails; 

esp[ ecially]: one with rubber tires for use on highways.'" Id. ( quoting WEBSTER'S 

TmRD NEW INTERNATIONAL DICTIONARY 1476 (2002)). "Automotive" was defined as 

"' relating to, or concerned with vehicles or machines that propel themselves (as 

automobiles, trucks, airplanes, motorboats)."' Id. (quoting WEBSTER'S, supra, at 148). 

The court stated, "In the context of [RCW 9A.56.065], these definitions contemplate cars 

and other automobiles designed for transport of people or cargo, but not machines 

designed for other purposes yet capable of transporting people or cargo." Id. at 496-97. 

The rest of the lead opinion explained the purpose of the "Elizabeth Nowak-Washin&'1:on 

auto theft prevention act," which was to "curb[] the rising rate of auto thefts." Id. at 497; 

see LAWS OF 2007, ch. 199, § 29. The lead opinion concluded, "The plain meaning of 

'motor vehicle' is clear. The legislature has explicitly indicated it intended to focus this 

statute on cars and other automobiles. It was responding to increased auto theft, not 

increased riding lawn mower theft:' Id. at 498. 

3 



No. 35530-6-lll 
State v. Tucker 

The concurring opinion, authored by Justice Wiggins, garnered the signatures of 

two other justices. Id. at 508 (Wiggins, J., concurring). Justice Wiggins first determined 

whether "motor vehicle" in the auto theft prevention act was clear or whether it was 

ambiguous. Id. at 499. He examined the title of the act, the enacted legislative findings 

and statements of intent, and the definitions of "motor vehicle theft," "motor vehicle," 

and "vehicle." Id. at 500-08. Justice Wiggins concluded that "motor vehicle" is an 

ambiguous phrase. Id. at 507. 

Justice Wiggins next discussed the purpose of RCW 9A.56.065: "[T]he 

Washington legislature adopted the auto theft prevention act, including RCW 9A.56.065, 

to address increased car theft and the use of stolen cars in the commission of crimes." Id. 

at 507. He also noted that adopting a broad definition would raise a constitutional 

question because a broad definition would not conform to the narrow title of the act. Id. 

at 508. He then concluded: 

Id. 

Thus, because the act's title refers to auto theft, because the 
legislature appeared concerned with addressing automobile theft in 
particular, and because a narrow reading avoids a constitutional dilemma, I 
conclude that theft of a motor vehicle does not include theft of a riding lawn 
mower. 
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No. 35530-6-III 
State v. Tucker 

Between the lead opinion and the concurring opinion, six justices concluded that 

"motor vehicle" was limited to cars and other automobiles, and did not include a riding 

lawn mower. 1 Here, a snowmobile is not a car or other automobile. To paraphrase the 

Barnes lead opinion, the legislature was responding to increased auto thefts, not increased 

snowmobile thefts. 

The State argues that the stolen snowmobile should be classified as a motor 

vehicle because at the time and place it was stolen, a snowmobile was the only vehicle 

capable of transporting people or cargo. But transporting people or cargo is not the 

touchstone agreed to by six justices. The concurring justices never stated that 

transporting people or cargo was a relevant consideration. Also, the lead and concurring 

justices also required the vehicle to be a car or other automobile. A snowmobile 

obviously is not a car or other automobile. 

Because a snowmobile is not a car or other automobile, we hold that a snowmobile 

is not a motor vehicle for purposes of RCW 9A.56.065. We reverse Ms. Tucker's 

conviction for theft of motor vehicle and instruct the trial court to dismiss that conviction. 

1 The dissenting three justices construed "motor vehicle" broadly to include all 
motor vehicles, except those that would lead to absurd results, such as an "iRobot 
Roomba robotic vacuum." Id. at 514. (Gonzalez, J., dissenting). 
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No. 35530-6-III 
State v. Tucker 

B. CRIMINAL FILING FEE AND DEOXYRIBONUCLEIC (DNA) FEE 

Ms. Tucker asks this court to strike her $200 criminal filing fee and her $100 DNA 

collection fee pursuant to the holding in State v. Ramirez, 191 Wn.2d 732,426 P.3d 714 

(2018). 

House Bill 1783, which became effective June 7, 2018, prohibits trial courts from 

imposing discretionary legal financial obligations (LFOs) on defendants who 

are indigent at the time of sentencing. LAWS of 2018, ch. 269, § 6(3); Ramirez, 191 

Wn.2d at 738, 747. This change to the criminal filing fee statute is now codified in 

RCW 36. 18.020(2)(h). As held in Ramirez, these changes to the criminal filing fee 

statute apply prospectively to cases pending direct appeal prior to June 7, 2018. Ramirez, 

191 Wn.2d at 747. Accordingly, the change in law applies to Ms. Tucker's case. 

Because Ms. Tucker is indigent, the criminal filing fee must be struck pursuant to 

Ramirez. 

The change in law also prohibits imposition of the DNA collection fee when the 

State has previously collected the offender's DNA as a result of a prior conviction. 

LAWS OF 2018, ch. 269, § 18. The uncontested record establishes that Ms. Tucker has 

multiple Washington State felonies since 1990. Since that time, Washinb'1:on law has 

required defendants with a felony conviction to provide a DNA sample. LAWS OF 1989, 

6 



No. 35530-6-III 
State v. Tucker 

ch. 350, § 4; RCW 43.43.754. Ms. Tucker's prior felonies give rise tci a presumption that 

the State has previously collected a DNA sample from her. Because this issue was not 

raised below, we permit the State to rebut this presumption by offering contrary evidence 

on remand. Should the State fail to rebut the presumption, we direct the trial court to 

strike the DNA collection fee. 

Reversed. 

Lawrence-Berrey, C.J. 

I CONCUR: 
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No. 35530-6-III 

KORSMO, J. (dissenting) -Just as a riding lawn mower is not a "motor vehicle," 

neither is it a snowmobile. The exclusion oflawn mowers from the definition of"motor 

vehicle" is not in play here. Julia Tucker stole a snowmobile and even operated it as a 

motor vehicle while doing so. She was properly charged with vehicle theft. 

This dispute follows from the exception created by State v. Barnes, 189 Wn.2d 

492, 403 P.3d 72(2017). The trio of opinions, each representing the views of three 

justices, left us with a governing result ( a riding lawn mower is not a "motor vehicle"), 

but not a governing rule. In my opinion, the majority errs when it concludes that Barnes 

defines what a "motor vehicle" is. All Barnes does is tell us that a riding lawn mower is 

not a "motor vehicle." It creates an exclusion, but not a definition. 

The majority errs here by applying the Barnes concurrence instead of the lead 

opinion. Although necessary for the result, the concurrence does not speak for a majority 

of the court on the topic of whether a motorized vehicle is a "motor vehicle." The 

governing opinion is that of Justice Owens because it embodies the two significant 

majority conclusions of the case: (I) "motor vehicle" is a broad term covering 

mechanized vehicles (a view shared with Justice Gonzalez); (2) the legislature did not 

intend to include riding lawn mowers in the statute (a view shared with Justice Wiggins). 



No. 35530-6-III 
State v. Tucker-Dissent 

In Barnes, the lead opinion by Justice Owens concluded that a riding lawn mower 

was a "motor vehicle," but was not one intended by the legislature to be included within 

the motor vehicle theft statute. Id. at 497-98. Similarly, the dissenting opinion of Justice 

Gonzalez agreed with the lead opinion that the term "motor vehicle" was not ambiguous 

and that riding lawn mowers were motor vehicles. Id. at 508-10 (Gonzalez, J., 

dissenting). In his view, the legislature intended a broad reading of the term "motor 

vehicle." Id. at 510-12. Only the concurring opinion of Justice Wiggins concluded that 

the term "motor vehicle" was ambiguous. Id. at 507 (Wiggins, J ., concurring). He then 

determined that a riding lawn mower was not a motor vehicle; his conclusion stemmed in 

part from concerns about the title of the act creating the vehicle theft statute. Id. at 507-

08. 

Applying the first Barnes conclusion (above), I believe the answer to this case is 

to recognize that Barnes does not give us an affirmative answer, but suggests the 

approach we should take. Since there is not a controlling definition for "motor vehicle," 

we are free to consider other approaches in determining when a motorized vehicle should 

be excluded from the definition of"motor vehicle."1 My suggestion is that we look at the 

vehicle's primary purpose to determine whether it is in or out of the statute. If the 

1 In the absence of a clear definition, we soon will be facing other challenges
semitrailers, motorcycles, pickup trucks, road graders, vans, electric vehicles that do not 
have motors, all-terrain vehicles, as well as farm vehicles such as tractors and 
combines-that are likely to line up in the trial courts. 
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No. 35530-6-III 
State v. Tucker-Dissent 

primary purpose of the vehicle is to transport humans and/ or their goods, it is a "motor 

vehicle." If it is a vehicle primarily designed for other purposes such as to till fields or 

mow the lawn, it is not a "motor vehicle." This, in fact, is the definition that Justice 

Owens's lead opinion applies: 

In the context of this statute, these definitions contemplate cars and other 
automobiles designed for transport of people or cargo, but not machines 
designed for other purposes yet capable of transporting people or cargo. 

Id. at 496-97. Noting that the definition "could conceivably include riding lawn 

mowers," the opinion rejected that possibility because it was contrary to legislative intent. 

Id. at 497. The primary purpose of the statute was to deter the theft of"cars and other 

automobiles." Id. at 498. 

Defining a "motor vehicle" in terms of the purpose behind its manufacture also 

defines the phrase "cars and other automobiles" and answers the problem presented by 

the alternative types ofvehides that exist. It also answers Ms. Tucker's case in 

particular. A snowmobile is a self-propelled vehicle designed to transport humans across 

the ground.2 Ms. Tucker stole a "motor vehicle."3 

2 I have personally observed snowmobiles being used in lieu of automobiles for 
such purposes as commuting to school and going to the store to purchase food and 
beverages, as well as being used to bring doctors and nurses to work. In wintry climates, 
cars and snowmobiles serve the same purposes. 

3 Although not important to my analysis, I also note that Ms. Tucker used the 
snowmobile as a motor vehicle when she stole it and drove it down the forest road. 

3 



No. 35530-6-III 
State v. Tucker-Dissent 

The jury understandably concluded that the snowmobile was a "motor vehicle." 

Thus, I conclude we should be affirming this conviction. I respectfully dissent from the 

majority's contrary conclusion. 
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